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How to Read SunSet RepoRtS

Each Sunset report is issued three times, at each of the three key phases of the Sunset process, to compile 
all recommendations and actions into one, up-to-date document.  Only the most recent version is 
posted to the website.  (The version in bold is the version you are reading.)

 1. SunSet Staff evaluation PhaSe 

  Sunset staff performs extensive research and analysis to evaluate the need for, performance of, 
and improvements to the agency under review.

  First Version:  The Sunset Staff Report identifies problem areas and makes specific 
recommendations for positive change, either to the laws governing an agency or in the form 
of management directives to agency leadership.

 2. SunSet CommiSSion Deliberation PhaSe

  The Sunset Commission conducts a public hearing to take testimony on the staff report and the 
agency overall.  Later, the commission meets again to vote on which changes to recommend to 
the full Legislature.

  Second Version: The Sunset Staff Report with Commission Decisions, issued after the decision 
meeting, documents the Sunset Commission’s decisions on the original staff recommendations 
and any new issues raised during the hearing, forming the basis of the Sunset bills.  

 3. legiSlative aCtion PhaSe

  The full Legislature considers bills containing the Sunset Commission’s recommendations on 
each agency and makes final determinations.

  Third Version:  The Sunset Staff Report with Final Results, published after the end of the 
legislative session, documents the ultimate outcome of the Sunset process for each agency, 
including the actions taken by the Legislature on each Sunset recommendation and any new 
provisions added to the Sunset bill.
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The state has failed to 
effectively regulate three 

of these professions, 
putting Texans at risk.

summary

This limited review of Texas’ four behavioral health licensing boards — the Texas 
State Board of Examiners of Marriage and Family Therapists, Texas State Board 
of Examiners of Professional Counselors, Texas State Board of Social Worker 
Examiners, and Texas State Board of Examiners of Psychologists — follows 
up on the full Sunset review of these boards conducted in 2016–2017.  At that 
time, the Sunset Commission adopted several recommendations to streamline 
and improve the operations and management of the boards — most notably, 
the recommendation to merge the four boards into a consolidated “umbrella” 
licensing agency, the Texas Behavioral Health Executive 
Council.  These recommendations were drafted into House 
Bill 2898, but the bill failed to pass during the regular session 
of the 85th Legislature.  The Legislature instead passed Senate 
Bill 20 during the First Called Session, which continued the 
four behavioral health boards as currently structured for two 
years and placed them under Sunset review again in 2019.

Sunset staff focused the current review on evaluating the appropriateness of the 
original recommendations adopted by the Sunset Commission.  Staff evaluated 
the progress each board has made toward addressing the issues identified in 
the prior reports and found the boards are acting in good faith and have made 
notable strides in addressing the previously identified problems, such as altering 
their enforcement hearings to more effectively process complaints and protect 
confidential health information.  However, significant problems and challenges 
remain that cannot be resolved within the current structure.  

The independent psychology board is a well-functioning agency.  However, 
with the continued administrative attachment of the marriage and family 
therapy, professional counseling, and social work boards to a large agency with 
higher priority responsibilities, the state has failed its citizens.  This approach 
is still not working and fails to efficiently regulate these professions, putting 
vulnerable Texans at risk.  The prior Sunset review identified severe operational 
dysfunction within these programs that stemmed from a variety of problems, 
including chronic staff shortages, lack of attention and resources from their 
administrative host agency, poor communication between host agency staff and 
board members, and mismanagement by the boards.  The current attachment 
to the Health and Human Services Commission (HHSC) continues to 
impede the boards’ ability to right their operations and respond to the growing 
backlog of licensing applications and enforcement complaints.  For example, 
the professional counselor board still takes an average of 949 days to resolve 
a complaint and 107 days to process a licensing application, and continues to 
have nearly 700 backlogged complaints.  As in prior reports, Sunset staff again 
concluded that an administrative attachment model does not and cannot work.  
The dysfunction created by such a model places the livelihoods of licensees in 
jeopardy and puts the public at risk.
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Ultimately, Sunset staff considered the various options for transferring these programs and concluded 
the consolidated agency structure of the Behavioral Health Executive Council previously recommended 
by the Sunset Commission presents the best approach to align the regulation of these behavioral health 
professions and elevate the attention and oversight of these programs.  Sunset staff looked for an agency 
structure that offered the most viable, cost-effective model with the least disruption to licensees and 
consumers and the greatest benefits to the public.  The stand-alone psychology board offers a proven 
foundation that effectively regulates a closely-related behavioral health profession.  The logical solution 
is to build on the success of the psychology board to create administrative efficiencies through functional 
alignment and economies of scale.  More efficient and effective regulation of these professions will not 
only provide improved services and increased responsiveness to licensees, but also will better protect 
behavioral health care consumers.    

At the same time, the proposed structure will ensure each individual board maintains a central role 
in regulating its profession.  Each board would retain responsibility for guiding all matters related to 
their profession.  No one group of practicioners would, or should, hold sway over any other group.  The 
executive council would be composed of one public member appointed by each of the four boards and 
an independent presiding officer appointed by the governor, and would be responsible for standardizing 
regulatory procedures and guiding the operations of the agency.  A shared staff would conduct licensing 
and customer service activities, perform complaint investigations and prosecutions, and provide all other 
administrative services for all the boards.

Beyond consolidating the four boards into a single behavioral health agency, the Sunset Commission’s 
previous recommendations generally focused on removing unnecessary barriers to entry into these 
professions and giving each board more flexibility to manage its operations.  Sunset staff found these 
recommendations continue to be appropriate.  All four boards would benefit from adopting standard 
licensing practices, such as biennial license renewals and improved background checks.  For the psychology 
board specifically, removing the statutory provisions authorizing an oral exam would align with the 
board’s recent action to eliminate the unsustainable oral exam.  In addition, regulation of psychologists 
would benefit from making the post-doctoral supervision experience requirement more flexible.  Finally, 
Texas would benefit from the adoption of an interjurisdictional compact that could help address the 
shortage of mental health care providers in the state.  The Sunset Commission also previously adopted 
13 management actions the four boards have implemented or are in the process of implementing.  The 
current status of the recommendations for the marriage and family therapy, professional counseling, and 
social work boards is shown in the chart on page 7, and the current status of the recommendations for 
the psychology board is shown in the chart on page 11.  

The following material summarizes Sunset staff ’s current recommendations on the four behavioral 
health boards.  For more detailed information on the original Sunset staff recommendations, Sunset 
Commission decisions, and legislative action, a 2017 Staff Report with Final Results for each board is 
available on the Sunset Commission’s website.

http://www.sunset.texas.gov


3
Behavioral Health Boards Staff Report

Summary of Sunset Staff Recommendations

Sunset Advisory Commission March 2018

Issues and Recommendations

Issue 1

The Structure of the State’s Behavioral Health Licensing Agencies Is Antiquated 
and Inefficient.

As found by the 2016 Sunset review, Texas continues to need to regulate the practice of psychology, 
marriage and family therapy, professional counseling, and social work, but regulating these professions 
through four separate, independent boards fails to meet the needs of consumers, licensees, and the 
state.  In particular, administrative attachment of three of the boards to the Health and Human Services 
Commission has not fixed the numerous problems identified during the previous Sunset review that have 
led to massive backlogs and years-long delays in processing license applications and complaint cases.  
Using the well-functioning psychology board as a foundation, the four behavioral health boards would 
benefit from consolidation of their operations under a single agency to take advantage of administrative 
economies of scale, as well as shared efforts to regulate and promote the field of behavioral health.

Key Recommendation

•	 Consolidate the Board of Examiners of Marriage and Family Therapists, Board of Examiners of 
Professional Counselors, and Board of Social Worker Examiners with the Board of Examiners of 
Psychologists to create the Texas Behavioral Health Executive Council.

Issue 2

Key Elements of the Behavioral Health Boards’ Statutes, Rules, and Policies Do 
Not Conform to Common Licensing Standards.

Several licensing provisions in the behavioral health boards’ statutes, rules, and policies do not conform 
with model standards or common practices observed in other occupational regulatory agencies, presenting 
unnecessary hurdles to applicants and potentially reducing consumer safety.  The boards rely on outdated 
modes for criminal background checks and do not proactively ensure out-of-state applicants are safe 
to practice in Texas.  In addition, outdated and absent statutory authority prevents the boards from 
operating efficiently.  

Key Recommendations

•	 Require the boards to conduct fingerprint-based criminal background checks of all licensure 
applicants and licensees.

•	 Authorize the boards to check for disciplinary actions in other states or from other licensing boards, 
and to pursue any necessary enforcement actions based on the results.

•	 Remove the statutory limitation currently restricting the boards’ authority to lower fees.
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Issue 3

The Psychology Board’s Oral Exam Is an Unnecessary Requirement for Licensure.

An oral examination is an outdated licensing requirement that offers little value in assessing candidates’ 
minimum competency to practice psychology.  As a result of logistical hurdles related to the administration 
of the exam, the psychology board removed the oral exam as a licensing requirement in its rules in the 
fall of 2017.  Licensure as a psychologist already requires a doctoral degree, passage of a national written 
examination and jurisprudence examination, and completion of 3,500 hours of supervised experience.  
Nationally, the psychology profession has moved away from using oral examinations, with few states 
continuing to use an oral exam.  

Key Recommendation

•	 Eliminate the authority for the psychology board to administer an oral exam.

Issue 4

Requiring a Year of Post-Doctoral Supervision Is an Unnecessary Hurdle to 
Licensure, Potentially Contributing to the Mental Health Care Provider Shortage 
in Texas.

Psychologist candidates must complete two years of supervised work experience before becoming fully 
licensed.  Statute requires half of this experience to be completed after candidates receive their Ph.D.  
Current doctoral degree programs include substantially more practical experience than at the time Texas 
enacted this post-doctoral supervision requirement.  Recognizing the change in doctoral education and 
training, the national trend has begun shifting away from requiring a set number of hours be completed 
solely in a post-doctoral setting.  Today, 18 states and the American Psychological Association have 
adopted policies that do not distinguish between pre-doctoral and post-doctoral work experience.  
Requiring candidates to often repeat hours of experience earned during their degree program adds 
minimal protection and delays licensure of psychologists at a time when Texas faces a shortage of mental 
health care providers.

Key Recommendation

•	 Remove the requirement for psychologists to earn half of their supervised work experience after 
receiving their Ph.D.

Issue 5

Key Elements of the Psychology Board’s Licensing and Regulatory Functions 
Do Not Conform to Common Licensing Standards.

Sunset staff found some of the psychology board’s licensing and enforcement processes do not match 
model standards or common practices observed in other regulatory agencies.  For example, the two-step 
requirement to apply for a provisional license before applying again to become a licensed psychologist 
makes the process overly burdensome.  The board also lacks certain tools, such as issuing remedial non-
disciplinary sanctions and ordering show-cause hearings regarding competency, necessary to effectively 
enforce the psychology statute and board rules.
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Key Recommendations

•	 Remove the requirement for a separate provisional psychologist license and instead authorize the 
board to grant provisional status to applicants for full licensure.

•	 Authorize the board to issue remedial plans to resolve minor complaints.

•	 Clarify the agency’s authority to require physical or mental evaluations for those suspected of 
impairments and hold related hearings for noncompliance.

Issue 6

Texas Should Adopt the Psychology Interjurisdictional Compact.

The Psychology Interjurisdictional Compact (PSYPACT) is an interstate compact designed to facilitate 
the practice of both telepsychology and the temporary in-person practice of psychology across state 
boundaries.  PSYPACT’s flexibility and mobility support Texas’ efforts to encourage out-of-state licensees’ 
to come to Texas, which could help ease the growing shortage of mental health care providers.  In addition, 
PSYPACT would help ensure state lines do not disrupt the ability of psychologists to continue to care 
for their existing clients.  Texas psychologists could practice in other compact states while still residing 
and working in Texas, helping ensure Texas does not lose psychologists to other states.

Key Recommendation

•	 Adopt the Psychology Interjurisdictional Compact.

Fiscal Implication Summary
Overall, the recommendations in this report would result in much better regulation for the professions 
and reduced regulatory costs over time.  However, accomplishing the necessary consolidation and 
transformation into the Texas Behavioral Health Executive Council (BHEC) recommended in Issue 1 
will require an initial up-front investment.  All other recommendations in this report would not have 
a fiscal impact to the state, with the boards recovering any costs or loss of revenue associated with the 
recommendations through adjustments in regulatory fees.

Issue 1 — BHEC will require a one-time startup appropriation of about $850,000 for database transfers, 
information technology, and employee startup costs and equipment, as well as a full-time equivalent 
employee (FTE) for an executive director for six months in fiscal year 2020.  Meanwhile, the four 
behavioral health programs would need current 
operating funds to continue to function in place 
during fiscal year 2020.

In fiscal year 2021, BHEC’s first full year of operations, 
current appropriations and FTE positions for the 
behavioral health programs would be transferred from 
HHSC and the psychology board to BHEC.  Some 
additional funding will be required going forward to 
replace administrative services previously provided 
by HHSC (such as legal and technology) without 
charge to the behavioral health boards’ budgets.  In 

Texas Behavioral Health Executive Council

Fiscal 
Year

Cost to 
the General 

Revenue Fund

Change in the 
Number of FTEs 

From FY 2019

2020 $857,073 +.5

2021 $0 +3

2022 $0 +3

2023 $0 0

2024 $0 0
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addition, BHEC will need three additional FTE positions for two years to address the boards’ massive 
existing backlog of licensing applications and complaint cases.  However, like the current behavioral 
health boards, BHEC would be statutorily required to generate sufficient revenue to cover its costs, 
offsetting any increased cost to general revenue.



sTaTus of 2016 sunseT 
Commission reCommendaTions
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2016 Recommendation Board Status
3.5 Remove the statutory requirement that 

marriage and family therapist applicants 
have 750 hours of direct clinical services 
and allow the required hours to be 
established by rule.

MFT

Not implemented, recommendation still needed.  See 
Issue 2 of this report.

Management Action

3.6 Standardize conditions for inactive licensees. MFT

LPC

SW

In progress.  In fall 2017, board staff began comparing 
the three boards’ rules related to inactive status and other 
licensure requirements.  The boards received draft rule 
change proposals from staff on February 5, 2018 and are 
currently considering these proposals.

3.7 Remove unnecessary and restrictive education 
requirements for professional counselor 
applicants for licensure.

LPC

In progress.  On September 29, 2017, the LPC board 
adopted policy changes to simplify coursework acceptance 
for licensure requirements, including accepting courses taken 
over 10 years prior to receipt of an application.  The board 
intends to adopt these changes formally in rule, and to 
amend its rules to accept CACREP or similarly accredited 
degrees without transcript reviews and the National Clinical 
Mental Health Counseling Exam as part of a comprehensive 
rule review in spring 2018.

3.8 Reduce the burden of supervision 
requirements on licensees, supervisors, 
and staff.

MFT

In progress.  In March 2017, the MFT board directed 
staff to improve supervision documentation, including 
eliminating site-specific information requirements, and to 
implement other streamlining measures.  The board intends 
to propose these and other rule changes to reduce the burden 
of supervision requirements as part of a comprehensive rule 
review in spring 2018.

LPC

In progress.  In March 2017, the LPC board directed staff to 
improve supervision documentation, including eliminating 
site-specific information requirements, and to implement 
other streamlining measures.  The board intends to propose 
these and other changes in rule to reduce the burden of 
supervision requirements as part of a comprehensive rule 
review in spring 2018.

SW

In progress.  In December 2017, the SW board adopted 
rule changes to allow supervision to occur in either one-
on-one or group sessions, or in combination.  The board 
also adopted a policy to allow more flexibility in the time 
to submit supervision verification forms.  The board has 
not yet taken action on the recommendation to eliminate 
burdensome site-specific supervision notifications.

3.9 Implement expedited processing for 
military applications and renewals. MFT

Implemented.  The MFT board adopted rules to implement 
the expedited processing of military applications and 
renewals on March 26, 2017.

LPC
Implemented.  The LPC board adopted rules to implement 
the expedited processing of military applications and 
renewals on July 16, 2017.
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2016 Recommendation Board Status

SW
Implemented.  The SW board adopted rules to implement 
the expedited processing of military applications and 
renewals on March 28, 2017.

3.10 Enhance the continuing education provider 
registries and comply with statute by 
approving continuing education courses.

MFT

LPC

SW

In progress.  Each board is currently considering potential 
rule changes related to the process for approving continuing 
education providers and courses, but these changes await 
further review and action by the boards.









Behavioral Health Boards Staff Report
Status of 2016 Sunset Commission Recommendations14

March 2018 Sunset Advisory Commission



Boards aT a glanCe





15
Behavioral Health Boards Staff Report
Behavioral Health Boards at a Glance

Sunset Advisory Commission March 2018

Behavioral healTh Boards aT a 
glanCe

The Texas State Board of Examiners of Marriage and Family Therapists, Texas State Board of Examiners 
of Professional Counselors, and Texas State Board of Social Worker Examiners do not function as 
independent agencies.  Rather, these behavioral health boards are administratively attached to the 
Health and Human Services Commission (HHSC), which provides administrative support to carry 
out the boards’ functions.  The mission of the boards is to protect public health and safety by licensing 
and regulating marriage and family therapists, professional counselors, and social workers.  To meet this 
mission, each board carries out the following key activities:

•	 Issues and renews marriage and family therapist, professional counselor, or social worker licenses

•	 Investigates and enforces violations of the marriage and family therapy, professional counseling, or 
social work practice acts and board rules, and takes disciplinary action when necessary

Key Facts

•	 Texas State Board of Examiners of Marriage and Family Therapists.  The board consists of nine 
members appointed by the governor.  Five members must be current licensees, one of which must 
be a professional educator, and four members represent the public.

•	 Texas State Board of Examiners of Professional Counselors.  The board consists of nine members 
appointed by the governor.  Five members must be licensed professional counselors, three of whom 
must be in private practice and one of whom must be a counselor educator.  Four members represent 
the public.

•	 Texas State Board of Social Worker Examiners.  The board consists of nine members appointed 
by the governor.  Two must be licensed clinical social workers, two must be licensed master social 
workers, and two must be licensed baccalaureate social workers.  Three members represent the public.  

•	 Funding.  In fiscal year 2017, the three 
boards operated on a combined budget 
of about $1.7 million.  The pie chart, 
Behavioral Health Boards Expenditures, 
breaks out the boards’ overall spending in 
fiscal year 2017.  As shown in the graph 
on the following page, Flow of Behavioral 
Health Boards Revenue and Expenditures, 
the boards collected nearly $3.25 million 
in licensing and other fees in the same 
year.  After accounting for the boards’ 
costs, the boards deposited excess revenue 
of about $1.55 million to the General 
Revenue Fund.  

Texas.gov 
$94,001 (4%) 

Indirect and  
Administrative Costs  

$382,118 (18%) 

Licensing and  
Enforcement  

$1,688,198 (78%) 

Behavioral Health Boards 
Expenditures – FY 2017 

Total:  $2,164,317 
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psyChology Board aT a glanCe

Since its creation in 1969, the Texas State Board of Examiners of Psychologists has engaged in the 
examination, licensing, and monitoring of individuals practicing psychology.  The board’s mission is to 
protect the public by ensuring psychological services are provided by qualified and competent practitioners 
who adhere to established professional standards.  To achieve this mission, the board carries out the 
following key activities:

•	 Adopts rules governing the educational, experience, and examination requirements to be licensed, 
as well as the standards of care for providing psychological services in Texas

•	 Issues and renews licenses for psychologists, psychological associates, and licensed specialists in 
school psychology  

•	 Enforces violations of the Psychologists Licensing Act and board rules by investigating complaints, 
taking action against violators, and monitoring compliance of disciplined licensees

The practice of psychology includes a wide range of services in a wide range of settings, but is generally 
focused on the interaction between the mind and a person’s behavior.  For example, a clinical psychologist 
evaluates and treats individuals for mental health disorders or provides group mental health therapy 
sessions.  A quantitative psychologist performs statistical and analytical research into human behavior 
and cognition.  An industrial and organizational psychologist studies human behavior in workplace 
settings and applies psychological principles to organizational management.  Most psychologists are 
trained to provide a variety of cognitive and behavioral therapies and assessments.

Key Facts

•	 Texas State Board of Examiners of Psychologists.  The board consists of nine members who serve 
staggered six-year terms:  four psychologists, two psychological associates, and three public members.  
At least one of the psychologists or psychological associates must also be a licensed specialist in school 
psychology.  The governor appoints board members, with the advice and consent of the Senate, and 
designates the presiding officer. 

•	 Funding.  In fiscal year 2017, the agency operated 
on a budget of almost $935,000, with about 87 
percent coming from general revenue funds 
generated through fees paid by licensees and 
applicants.  The remaining revenue came from 
interagency contracts and appropriated receipts 
from fees for record collection and license 
verification.  The pie chart, Texas State Board of 
Examiners of Psychologists Expenditures, breaks 
out the agency’s spending by major program 
areas.  Licensing program costs accounted 
for approximately 58 percent of expenditures.  

Licensing 
$546,287 (58%) 

Enforcement 
$341,626 (37%) 

Indirect/Administration 
$8,711 (1%) Texas.gov – $38,019 (4%) 

Texas State Board of  
Examiners of Psychologists  

Expenditures – FY 2017 

Total:  $934,643 
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supervised work experience.  All licensees 
must renew their licenses annually and 
the agency audits 10 percent of renewals 
every quarter to ensure compliance with 
continuing education requirements.

Provisionally Licensed Psychologist.  A 
candidate must have received a doctoral 
degree in psychology from a regionally 
accredited university and passed the national 
Examination of Professional Practice of 
Psychology and the board’s jurisprudence 
exam.  A provisional licensee may only practice psychology under the supervision of a licensed 
psychologist, typically while the provisional licensee works toward full, unrestricted licensure as a 
psychologist.

Licensed Psychologist.  A provisional licensee may apply to become a licensed psychologist once 
the candidate has performed two years (approximately 3,500 hours) of supervised work — one year 
of which must occur after receiving the doctoral degree.

Licensed Psychological Associate.  A candidate must have received a master’s level degree or higher 
that is primarily psychological in nature; passed the national psychology exam and the jurisprudence 
exam; and completed 450 hours of supervised experience.  An associate may only practice psychology 
under the supervision of a licensed psychologist, unless expanded levels of exam passage and hours 
of experience are met.

Licensed Specialist in School Psychology.  Regulation of specialists in school psychology was transferred 
from the Texas Education Agency to the board in 1995.  A candidate must hold a master’s level 
degree or higher from a program accredited by the National Association of School Psychologists, 
or a program with sufficient training in psychological and educational foundations.  In addition, a 
candidate must pass the National School Psychology Examination and complete 1,200 hours of 
internship, half of which must be in a public school setting.  A specialist in school psychology may 
only practice in Texas public and private schools.

•	 Enforcement.  The agency investigates complaints against licensees and takes disciplinary action 
for violations of statute or rule.  The agency receives complaints from licensees or members of the 
public, and agency staff also initiate complaints.  Complaints typically involve either administrative 
violations or violations of professional standards.  The agency may impose administrative penalties, 
probation periods, continuing education, or monitoring requirements when a violation is found.  
For serious violations, the board may reprimand, suspend, or revoke a license.  The table on the 
following page, Texas State Board of Examiners of Psychologists Enforcement Actions, details the type 
and disposition of complaints resolved for fiscal year 2017.  Staff monitors licensee compliance with 
disciplinary actions to ensure the terms and conditions of board orders are met.

Psychology Licenses by Type – FY 2017

Type of License
Number 

of Licenses

Provisionally Licensed Psychologists 230

Licensed Psychologists 4,900

Licensed Psychological Associates 950

Licensed Specialists in School Psychology 3,518

Total Licenses Issued 9,598

Number of Dual License Holders 1,169
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Findings
The Sunset Commission’s recommendation to consolidate 
the four behavioral health boards into a single agency, the 
Texas Behavioral Health Executive Council, continues to be 
appropriate.  

The 2016 Sunset review found a continuing need to regulate all four behavioral 
health professions, but determined the administrative attachment of the marriage 
and family therapy, professional counseling, and social work boards failed to 
effectively regulate marriage and family therapists, professional counselors, 
and social workers, putting vulnerable Texans at risk.  

•	 Inefficient licensing practices.  The licensing processes adopted by the 
three HHSC-attached boards set up unreasonable bureaucratic hurdles 
that created extra work for both staff and licensees and delayed issuance of 
licenses.  For example, for the marriage and family therapy and professional 
counseling boards, staff had to review the transcript of each applicant, often 
researching the content of each course taken to determine if education 
requirements were met.  Licensees under supervision were required to 
submit new paperwork each time they provided services in a different 
location, even if the patient and supervisor had not changed.  Licensees 
whose paperwork had clerical errors faced having to repeat supervision 
hours disqualified by the board.

•	 Broken enforcement process.  The boards’ enforcement processes failed 
to adequately regulate licensees and protect the public.  Each board had 
unacceptable complaint resolution timeframes, ranging in fiscal year 2016 
from 832 days to 1,105 days, as well as a languishing backlog of over 850 
enforcement cases.  As a result, some complainants and respondents waited 
two to three years to resolve a complaint.  These delays not only placed 
licensees’ careers in limbo; potentially harmful practitioners were allowed 
to continue treating patients, placing the public at risk.  Several factors 
contributed to these delays and backlogs, including staffing shortages and 
the boards’ complaint resolution processes that did not allow staff enough 
authority to dismiss baseless complaints and required all complaints to 
come before a public committee hearing.  These hearings often seemed 
more akin to a public scolding than a quasi-judicial proceeding.  

•	 Failures of administrative attachment.  The 2016 review found the state’s 
approach of having these independent rulemaking boards administratively 
attached to another agency — at that time to DSHS — did not work.  
Numerous reports over the years, including previous Sunset reports, have 
highlighted concerns about independent boards administratively attached 
to an agency.  The current administrative attachment of these boards to 
HHSC continues to impair the functioning of these programs.  This 
structure places undue burdens on HHSC, preventing administrative 
streamlining and other process improvements, and limits the boards’ ability 
to address the backlogs.  Further, the lack of statutorily clear roles blurs the 

The public 
would benefit 

from continued 
regulation of 

these behavioral 
health 

professions.

Administrative 
attachment of 
the behavioral 
health boards 

puts vulnerable 
Texans at risk.
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lines of authority and accountability between HHSC and the boards.  As a 
result, HHSC employees assigned to these programs essentially serve two 
(and sometimes three or four) masters, reporting to both the independent 
boards and HHSC.

As at DSHS before, regulation of these behavioral health professions 
continues to be dwarfed by larger responsibilities at HHSC.  These three 
small licensing boards must compete with other higher priority programs 
— including Medicaid, SNAP food benefits, and TANF cash assistance 
for families — for HHSC’s finite resources and attention.  As a result, 
HHSC has been unable to adequately address the needs of the behavioral 
health boards.  HHSC is attempting to fill vacant positions and adopt 
short-term measures to address the boards’ backlogs, but it has not yet 
made notable increases in staff or resources to get these programs back on 
track, particularly over the long term.  

Since the 2016 Sunset review, the behavioral health boards have made several 
regulatory process improvements related to management recommendations 
adopted by the Sunset Commission.  Each board has streamlined its license 
application and eliminated unnecessary paperwork requirements.  Each 
board has adopted policies to prioritize complaint investigations to focus 
on the most serious alleged violations and developed penalty matrices to 
provide clarity and consistency in disciplinary actions.  The boards are also 
working toward making significant changes to their enforcement processes 
to eliminate the public complaints hearings and speed up enforcement 
resolution times.  The boards expect to adopt these changes in 2018.

Despite these good faith efforts and reforms, the behavioral health boards 
continue to be mired in backlogs of both license applications and complaints, 
placing licensees in professional limbo and putting Texas consumers at 
risk.  The backlog of license applications and complaint cases continues 
to be a millstone to the efforts of the boards and HHSC staff.  As shown 
in the chart on the following page Complaint Cases Backlog Comparison, 
the boards’ backlog of complaint cases has grown to 1,071 as of January 1, 
2018, with only the marriage and family therapy board showing substantial 
progress in reducing its complaints caseload.  While the boards have 
prioritized complaints with the highest risk areas for faster resolution, 
overall complaint resolution times in fiscal year 2017 remain concerning, 
ranging from an average 640 days at the marriage and family therapy board, 
to 874 days at the social work board, to 949 days at the counselor board.  
In addition, processing license applications takes around 30 days at the 
marriage and family therapy board, 65 days at the social work board, and 
107 days at the counselor board.  During the current review, Sunset again 
heard numerous complaints from licensees and applicants frustrated by 
months of waiting for their licenses to be approved or cases to be heard.  
Long license approval times place practitioners in limbo, preventing them 
from being able to find work or potentially losing job offers.
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the behavioral health boards at HHSC are filled, a staffing shortfall that has 
perpetuated for several years.  The potential for retirements in leadership 
positions and ongoing struggles to retain experienced staff create a significant 
risk that the boards will lose vital institutional knowledge and suffer further 
setbacks in their ability to effectively regulate their professions.  

•	 Customer service.  These boards do not have dedicated customer service 
staff; instead, staff must divide their time between processing applications 
and responding to customer service inquiries.  A common complaint 
Sunset heard during the psychology board review centered on the board’s 
inability to provide consistent customer service and sometimes even 
basic information to licensees.  Licensees at the other boards echoed 
these complaints.  Many licensees expressed frustration at being unable 
to reach staff to learn the status of their license application or complaint 
case.  Licensees also frequently mentioned being unable to get answers 
to basic licensing questions when the individual staff person assigned to 
those areas took leave for illness or other reasons.  With limited staff, 
none of the boards has the luxury of having several staff assigned to each 
function, such as processing license applications or answering customer 
service inquiries.  Instead, each employee is solely responsible for several 
tasks.  This “silo” division of responsibilities creates the potential for gaps 
in service and other administrative problems.  

•	 Resource efficiencies.  Administrative functions of larger or “umbrella” 
licensing agencies are more efficient and keep better focus on core licensing 
and enforcement functions.  Small, stand-alone licensing agencies like 
the psychology board must dedicate a greater portion of resources to 
administrative functions.  Every state agency must perform basic functions 
to operate, such as accounting and information technology.  Small agencies 
do not benefit from economies of scale available at larger agencies and 
therefore must dedicate a higher percentage of their budget and employee 
allotment to filling administrative roles — despite smaller agencies not 
having enough work for a full-time chief financial officer, general counsel, 
or information technology staff.  Small agencies either pay for all of these 
costs, resulting in higher expenditures per licensee than larger agencies, or 
find patchwork solutions that are not always ideal arrangements for the state.

By having a sufficient staff specialized along functional lines, umbrella 
agencies have the flexibility to allocate resources across programs to maintain 
strong regulatory functions and long-term institutional knowledge.  By 
operating more cost-effectively, larger umbrella agencies often have the 
resources to focus beyond basic administration, licensing, and enforcement 
duties to pursue more sophisticated technology or other services to improve 
operations.
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The Sunset Commission’s previous recommendation to include 
members of each behavioral health profession on the executive 
council presents unnecessary risks.

The Sunset Commission’s recommendation to have each professional board 
appoint one of its professional members and one of its public members to serve 
on the proposed executive council with a governor-appointed public member 
to serve as chair should be amended to appoint only public members.  

•	 Members of each of the behavioral health professions raised concerns 
throughout the Sunset process as well as during the 85th Regular and First-
Called Special Sessions about the composition of the executive council.  
Their concerns centered on the fear that a shared executive council, where 
each board sends representatives, could result in the professional standards 
and rules of one profession being interfered with by the other professions.  
Although a majority of the executive council would have been public 
members, most of these public members would also have come from the 
professional boards.  Stakeholders expressed misgivings about the ability 
of each profession to vote objectively on standards of practice and licensing 
and enforcement decisions of the other professions.

•	 Giving an executive council that includes professional members final 
authority over rules and enforcement decisions of their professions poses 
more risk of costly litigation than a purely public governing body.  In North 
Carolina State Board of Dental Examiners v. Federal Trade Commission, the 
Supreme Court held that a state licensing board controlled or influenced 
by members of the profession being licensed does not qualify for state 
action immunity regarding rulemaking and enforcement decisions and may 
be sued for anti-trust violations for decisions that create an unreasonable 
restraint of trade.2  A purely public member oversight council that has 
final authority over all rulemaking and enforcement decisions would help 
prevent the state from being found in violation of antitrust laws.  

The boards’ statutes do not reflect standard language typically 
applied across the board during Sunset reviews. 

The Sunset Commission has developed a set of standard recommendations 
that it applies to all state agencies reviewed reflecting “good government” 
standards designed to ensure open, responsive, and effective government.  One 
such standard relates to board member training.  The boards’ statutes contain 
standard language requiring board members to receive training and information 
necessary for them to properly discharge their duties.  However, their statutes 
do not contain newer requirements, including creating a training manual for all 
board members and requiring board member training to include a discussion 
of the scope of and limitations on the board’s rulemaking authority.
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Recommendations
Change in Statute
1.1 Consolidate the Board of Examiners of Marriage and Family Therapists, Board of 

Examiners of Professional Counselors, and Board of Social Worker Examiners with 
the Board of Examiners of Psychologists to create the Texas Behavioral Health 
Executive Council.

Consolidation or transfer of programs, while having significant benefits, are difficult to accomplish.  
Successful implementation takes a solid statutory structure and direction, as well as an investment of 
funds.  Further, the consolidated entity should be built on a stable, existing foundation.  In this case, 
the Board of Examiners of Psychologists, as a well-run independent agency, provides that foundation.

The following material provides the necessary components for consolidating the functions of Texas’ 
four behavioral health regulatory boards into the Texas Behavioral Health Executive Council (BHEC).

•	 Individual boards’ composition and authority.  The Board of Examiners of Marriage and Family 
Therapists, Board of Examiners of Professional Counselors, Board of Social Worker Examiners, and 
Board of Examiners of Psychologists would each retain their current governor-appointed board, 
with each board’s current composition.  

Each board would retain responsibility for developing and guiding all matters relating to their 
respective professions, though not final adoption of rules.  Their authority would include originating 
all rules related to standard of care and practice, license qualifications and competencies, examinations, 
criminal conviction guidelines, penalty matrices, and continuing education requirements.  The boards 
would also participate as needed on enforcement panels and as expert witnesses for standard of care 
or ethics complaints.  

•	 Behavioral Health Executive Council composition and authority.  The executive council would 
be composed of five public members and four ex officio members.  The governor would appoint an 
independent public member to serve a six-year term as the presiding officer of the council.  Each 
of the four professional boards would appoint one of its public members to serve a two-year term 
with the ability to be reappointed.  Each of the four professional boards would also appoint one 
of its professional members to serve as an ex officio, nonvoting member of the executive council to 
provide input and professional expertise.  This public member oversight model would protect against 
encroachment between behavioral health professions and help safeguard Texas against antitrust 
litigation.  Such a public oversight model has worked well at other state agencies, including the 
Texas Department of Licensing and Regulation.

However, as previously stated, the behavioral health professions would continue to provide the 
professional expertise needed for successful regulation.  All existing rules of the professional boards 
would continue upon transfer to the executive council.  The executive council would have approval 
authority over, but could not initiate, any changes in rules relating to scope of practice, standards of 
care, and other professional matters proposed by the independent professional boards.  If the executive 
council failed to approve a rule, it would return the rule to the originating board with an explanation 
of the reasons for the denial.  The executive council would initiate and have final authority for all 
rules relating to agency operations and standardized regulatory procedures (e.g., license application 
procedures and complaint intake and resolution) and other administrative rules.  The executive 
council would set appropriate fees for licenses, renewals, or other services.  The executive council 
would have final sanction and administrative penalty authority.  
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•	 Staff responsibilities.  The executive council would hire the executive director of BHEC, and all 
staff would report to the executive director.  The executive council would develop and implement 
policies that clearly define the respective responsibilities of the executive council and the staff of 
the executive council.  Under a functional organization, staff would conduct licensing and customer 
service activities, perform complaint investigation and prosecution, and provide all administrative 
services such as accounting and human resources.  Staff would consult with the boards or contract 
for expertise as necessary for practice-related licensing and enforcement matters. 

•	 Timeline.  The Behavioral Health Executive Council would be established on September 1, 2019.  
The Board of Examiners of Psychologists, Board of Examiners of Marriage and Family Therapists, 
Board of Examiners of Professional Counselors, and Board of Social Worker Examiners would 
transfer to BHEC no later than August 31, 2020.  To support the transition of these programs 
without any loss of services, the Legislature would need to enact appropriation contingency riders 
to allow for interagency financial agreements between HHSC, BHEC, and the Board of Examiners 
of Psychologists for the 2020–21 biennium.  

•	 Incubation through the Texas Behavioral Health Incubation Taskforce.  A temporary Behavioral 
Health Incubation Taskforce would be established for fiscal year 2020, consisting of representatives 
from each of the boards being merged, as well as representatives from BHEC, HHSC, and the Texas 
Department of Licensing and Regulation (TDLR).  The taskforce members would enter into a 
memorandum of understanding to allow the taskforce to aid and assist in the establishment of BHEC.  

At a minimum, the taskforce would provide guidance on hiring the executive director of the executive 
council, coordinating the transition of data, revising existing rules to ensure alignment of administrative 
functions, developing function alignments in staff structure, establishing the necessary accounts and 
reporting requirements, and effectively engaging stakeholders in the transition process.  TDLR and 
the taskforce would not administer any of the programs, but would lend expertise and input on the 
process of consolidating licensing programs efficiently.

•	 Sunset provisions.  The enabling statute for BHEC should include the standard 12-year Sunset date 
of September 1, 2031.  The Sunset provision for each consolidated board would be removed from 
the enabling statutes of each of these programs, as they would be subject to review under BHEC’s 
Sunset provision.  

•	 Coordination of transition.  Each board and HHSC would provide the executive council or its 
designees access to all systems and information needed to effectively transfer the programs, including 
licensing, revenue, and expenditure systems; rights to service contracts and licensing agreements; 
use of online renewal and new application systems; and review and resolution of pending judgments 
and outstanding expenditures.

•	 Technical drafting issues.  This recommendation would direct Sunset staff to work with staff 
from each of the boards, HHSC, and the Texas Legislative Council in the drafting of legislation to 
accurately account for any other legal and administrative aspects a merger of this size entails.  

•	 Board travel.  The members of the executive council and the four boards would receive reimbursement 
for travel and other necessary expenses incurred in performing official duties as allowed by the 
General Appropriations Act.
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issue 2
Key Elements of the Behavioral Health Boards’ Statutes, Rules, and 
Policies Do Not Conform to Common Licensing Standards. 

Background
The mission of the marriage and family therapy, professional counseling, and social work boards is to 
protect the public’s health and safety by ensuring their licensed professionals are qualified, competent, and 
adhere to established professional standards.  To accomplish this mission, the boards oversee licensing 
of marriage and family therapists, professional counselors, and social workers, and enforce standards of 
care and practice by investigating complaints and taking disciplinary action when necessary.

The Sunset Advisory Commission has a long history of evaluating licensing agencies, as the increase 
of occupational regulation served as an impetus behind the creation of the commission in 1977.  Since 
then, the Sunset Commission has completed more than 100 reviews of licensing agencies, documenting 
standards to guide future reviews of licensing programs.  While these standards provide guidance for 
evaluating a licensing agency’s structure and functions, they are not intended for blanket application.  
Sunset staff continues to refine and develop standards to reflect additional experience and changing needs, 
circumstances, or practices.  The following material highlights areas where the boards’ statutes and rules 
differ from these model standards and describes potential benefits of conforming to standard practices.

Finding
The Sunset Commission’s recommendations to align the 
behavioral health boards’ licensing functions with model 
standards continue to be needed.

In 2016, the Sunset Commission found several provisions in the behavioral 
health boards’ statutes that do not conform to common licensing standards 
and could potentially present unnecessary hurdles to applicants or reduce 
consumer safety.

•	 Insufficient criminal background checks.  Texas had nearly 54,000 people 
licensed by the three boards in fiscal year 2017.  These licensees often practice 
in otherwise unregulated locations, including licensees’ private offices, 
and their practice involves contact with vulnerable populations, such as 
minors, the elderly, and patients with serious behavioral health diagnoses.  
However, none of the boards use the most accurate and comprehensive 
means to ensure licensees do not have criminal histories that would place 
a client’s health or safety at risk.  

To help protect the public’s safety, licensing agencies commonly conduct 
criminal background checks using the Department of Public Safety’s 
fingerprint system, which accurately identifies each individual, provides 
automatic updates, and uncovers criminal history on applicants and licensees 
nationwide.  The marriage and family therapy, professional counseling, and 
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social work boards only require applicants and renewing licensees to self-
disclose if they have a criminal history.  The Health and Human Services 
Commission (HHSC) staff conduct name-based criminal history checks 
for all new applicants and for 10 percent of renewals.  However, reliance on 
self-disclosure and follow-up with occasional name-based checks does not 
fully assess an applicant’s history to ensure his or her safety to practice, as 
the system does not capture all local or out-of-state records.  For example, 
the Texas boards would not know about a conviction for sexual assault in 
another state, unless disclosed.  Requiring fingerprint checks for initial 
and renewing licensees would ensure assessment of each licensee’s criminal 
history to better protect the public.

•	 Underuse of outside disciplinary data.  Licensing agencies should consult 
available enforcement information compiled by national or federal data 
banks to monitor disciplinary actions against practitioners licensed or 
seeking licensure in Texas who are also licensed in other states.  The intent 
is to ensure that a licensee’s mobility cannot be used to evade discipline.  
Federal law requires state licensing agencies to report disciplinary actions 
taken against healthcare providers, including marriage and family therapists, 
professional counselors, and social workers, to the National Practitioner 
Data Bank.1  The data bank provides agencies information necessary to 
decide if licensees disciplined in other states should be allowed to practice in 
Texas or if enforcement action is warranted based on violations that reflect 
a practitioner’s inability to safely perform his or her job.  Additionally, if an 
applicant holds another occupational license in Texas, especially another 
behavioral health-related license, an agency should ensure it knows about 
any enforcement actions on the individual’s other licenses that would merit 
denial or sanctions on the license with that agency.

Currently, all three boards require licensees to self-report discipline by other 
states, but do not check the data bank for confirmation before awarding 
an initial license or renewal.  As a result, the boards may award or renew 
licenses of practitioners who have faced enforcement actions in other 
states, up to and including license revocation, potentially putting Texans 
at risk.  In addition, the marriage and family therapist and professional 
counselor boards do not have clear legal authority to discipline licensees for 
the full range of actions taken by other states or other licensing boards for 
conduct that would be actionable in Texas.  Given the growing emphasis 
on licensure mobility, regulatory agencies should take proactive steps to 
ensure a licensee cannot evade discipline.  Providing clear authority to 
monitor licensees for adverse actions taken by other states and agencies, 
and clarifying the boards’ authority to discipline licensees based on these 
actions, would better ensure licensees do not pose a risk to the public.

•	 Subjective qualifications for licensure.  Qualifications for licensure should 
not overburden applicants or unreasonably restrict entry into practice.  
Currently, the marriage and family therapist statute requires applicants for 
licensure to be of “good moral character.”2  While Texas wants licensees 
to have good character, the phrase “good moral character” is a subjective, 
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